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purposes and requirements of the Act
and are, in accordance with section
504(g) of the Act, preempted and super-
seded to the extent that they regulate
coal exploration or surface coal mining
and reclamation operations regulated
by the Surface Mining Control and
Reclamation Act. Other North Carolina
laws may interfere with the achieve-
ment of the proposes of goals of the
Act in an individual situation, and may
be preempted and superseded as they
affect a particular coal exploration or
surface mining operation by publica-
tion of the notice to that effect in the
FEDERAL REGISTER.

(1) North Carolina Mining Act of 1971,
as amended, NCGS 74–46 through 74–68,
except to the extent that the Mining
Act is preserved as provided in para-
graph (e) of this section.

(2) Title 15, North Carolina Adminis-
trative Code, Subchapters 5A, 5B, and
5F Mining and Mineral Resources, ex-
cept to the extent that those regula-
tions are preserved as provided in para-
graph (e) of this section.

(g) The Secretary may grant a lim-
ited variance from the performance
standards of §§ 933.815 through 933.828 of
this part if the applicant for coal explo-
ration approval or a surface mining
permit submitted pursuant to §§ 933.772
through 933.785 demonstrates in the ap-
plication that: (1) Such variance is nec-
essary because of the unique nature of
North Carolina’s terrain, climate, bio-
logical, chemical, or other relevant
physical conditions; and (2) the pro-
posed alternative will achieve equal or
greater environmental protection than
does the performance requirement
from which the variance is requested.

[48 FR 30302, June 30, 1983, as amended at 52
FR 13811, Apr. 24, 1987]

§ 933.701 General.
Sections 700.5, 700.11, 700.12, 700.13,

700.14, 700.15 and part 701 of this chap-
ter shall apply to surface coal mining
and reclamation operations in North
Carolina.

§ 933.702 Exemption for coal extrac-
tion incidental to the extraction of
other minerals.

Part 702 of this chapter, Exemption for
Coal Extraction Incidental to the Extrac-
tion of Other Minerals, shall apply to

any person who conducts coal extrac-
tion incidental to the extraction of
other minerals for purposes of commer-
cial use or sale.

[54 FR 52123, Dec. 20, 1989]

§ 933.707 Exemption for coal extrac-
tion incident to government-fi-
nanced highway or other construc-
tion.

Part 707 of this chapter, Exemption for
Coal Extraction Incident to Government-
Financed Highway or Other Construction,
shall apply to surface coal mining and
reclamation operations.

§ 933.761 Areas designated unsuitable
for surface coal mining by Act of
Congress.

Part 761 of this chapter, Areas Des-
ignated Unsuitable for Coal Mining by
Act of Congress, with the exception of
§§ 761.11(c) and 761.12(f)(1), shall apply
to surface coal mining and reclamation
operations, beginning one year after
the effective date of this program. For
the purposes of part 933, the following
§§ 761.11(c) and 761.12(f)(1) shall replace
the existing §§ 761.11(c) and 761.12(f)(1).

(c) On any lands which will adversely af-
fect any publicly owned park, forest, recre-
ation area, or any places included on, or eli-
gible for listing on, the National Register of
Historic Places, unless approved jointly by
the regulatory authority and the Federal,
State, or local agency with jurisdiction over
the park, forest, recreation area, or places;

(f)(1) Where the proposed surface coal min-
ing operation may adversely affect any pub-
lic park, forest, recreation area, or any
places included on, or eligible for listing on,
the National Register of Historic Places, the
regulatory authority shall transmit to the
Federal, State, or local agencies with juris-
diction over, or a statutory or regulatory re-
sponsibility for, the park, forest, recreation
area, or historic place a copy of the com-
pleted permit application containing the fol-
lowing:

(i) A request for that agency’s approval or
disapproval of the operators;

(ii) A notice to the appropriate agency that
it must respond within 30 days from receipt
of the request.

§ 933.762 Criteria for designating areas
as unsuitable for surface coal min-
ing operations.

Part 762 of this chapter, Criteria for
Designation Areas Unsuitable for Surface
Coal Mining Operations, shall apply to
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surface coal mining and reclamation
operations.

§ 933.764 Process for designating areas
unsuitable for surface coal mining
operations.

Part 764 of this chapter, State Proc-
esses for Designatng Areas Unsuitable for
Surface Coal Mining Operations, per-
taining to petitioning, initial proc-
essing, hearing requirements, deci-
sions, data base and inventory systems,
public information, and regulatory re-
sponsibilities shall apply to surface
coal mining and reclamation oper-
ations beginning one year after the ef-
fective date of this program.

§ 933.772 Requirements for coal explo-
ration.

(a) Part 772 of this chapter, Require-
ments for Coal Exploration, shall apply
to any person who conducts or seeks to
conduct coal exploration operations.

(b) The Office shall make every effort
to act on an exploration application
within 60 days of receipt or such longer
time as may be reasonable under the
circumstances. If additional time is
needed, OSMRE shall notify the appli-
cant that the application is being re-
viewed, but more time is necessary to
complete such review, setting forth the
reasons and the additional time that is
needed.

[52 FR 13811, Apr. 24, 1987]

§ 933.773 Requirements for permits
and permit processing.

(a) Part 773 of this chapter, Require-
ments for Permits and Permit Processing,
shall apply to any person who applies
for a permit for surface coal mining
and reclamation operations.

(b) In addition to the requirements of
part 773, the following permit applica-
tion review procedures shall apply:

(1) Any person applying for a permit
shall submit five copies of the applica-
tion to the Office.

(2) The Office shall review an applica-
tion for administrative completeness
and acceptability for further review
and shall notify the applicant in writ-
ing of the findings. The Office may:

(i) Reject a flagrantly deficient appli-
cation, notifying the applicant of the
findings;

(ii) Request additional information
required for completeness stating spe-
cifically what information must be
supplied and negotiate the date by
which the information must be sub-
mitted; or

(iii) Judge the application adminis-
tratively complete and acceptable for
further review.

(3) Should the applicant not submit
the information as required by
§ 912.773(b)(2)(ii) by the specified date,
the office may reject the application.
When the applicant submits the re-
quired information by the specified
date, the Office shall review it and ad-
vise the applicant concerning its ac-
ceptability.

(4) When the application is judged ad-
ministratively complete, the applicant
shall be advised by the Office to file
the public notice required by § 773.13 of
this chapter.

(5) A representative of the Office
shall visit the proposed permit area to
determine whether the operation and
reclamation plans are consistent with
actual site conditions. The applicant
will be notified in advance of the time
of the visit. At the time of the visit,
the applicant shall have the locations
of the proposed permit boundaries, top-
soil storage areas, sediment control
structures, roads, and other significant
features contained in the application
marked by flags.

(c) In addition to the information re-
quired by subchapter G of this chapter,
the Office may require an applicant to
submit supplementary information to
ensure compliance with applicable Fed-
eral laws and regulations other than
the Act.

(d) The issuance of permits shall be
coordinated, to the extent practicable,
with the issuance of the following per-
mits, leases and/or certificates required
by the State of North Carolina; Water
discharge permit (NCGS 143–215.1);
water use permits in capacity use area
(NCGS 143–215.5); an approval of dam
construction (NCGS 143–215.108), an air
pollution control permit (NCGS 143–
215.26, Title 15, North Carolina Admin-
istrative Code, Subchapter 2K); air and
water quality reporting systems (NCGS
143–215.63—143–215.69); a geophysical ex-
ploration permit (Title 15, North Caro-
lina Administrative Code, Subchapter
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